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EXECUTIVE SUMMARY

INTRODUCTION

As in previous years, the Human Rights Commission of Malaysia (SUHAKAM) celebrated the 

Malaysian Human Rights Day on September 9 by hosting a conference on a specific human 

rights issue. The theme for this year was “Human Rights and Election”. This theme is deemed 

most fitting as Malaysia celebrated 50 years of independence and free and fair election is 

the bedrock of democratic self-rule.

The fundamental right of citizens to choose their own representatives and participate in the 

government is enshrined in the Article 21 of the Universal Declaration of Human Rights. In 

Malaysia, the right of citizens to vote in any election to the House of Representatives or the 

Legislative Assembly is guaranteed in Article 119 0f the Federal Constitution.

The Conference was a half-a-day event since Malaysian Human Rights Day 2007 fell on a 

Sunday.  The programme comprised a keynote address by Tan Sri Abu Talib, Chairman of 

SUHAKAM and a panel session. Three panellists were invited to speak on different aspects of 

“Free and Fair Election”: Tunku Abdul Aziz Ibrahim spoke on the topic from a voter’s viewpoint, 

Dr Marvis Puthucheary looked at free and fair election from the perspective of the electoral 

process and Mr. Ragunath Kesavan considered the topic of the panel session from the legal 

angle. Professor Dr. Abdul Aziz Bari, the discussant, commented on the panellists’ views and 

gave a brief analysis of the situation in Malaysia.

SPEAKERS DESIGNATION TOPIC

Dr. Chiam Heng Kheng Commisioner SUHAKAM Welcoming Address

Tan Sri Abu Talib Othman Chairman, SUHAKAM Keynote Address

PANEL SESSION: 

Human Rights and Election

Tunku Abdul Aziz Ibrahim President, CAUX Round 

Table, Malaysia

Human Rights And Election 

- Electoral Process

Dr Mavis Puthucheary  Associate Senior 

Fellow, IKMAS, Universiti 

Kebangsaan Malaysia

Human Rights and Election 

- Voter’s Perspective.

Mr. Ragunath Kesavan Vice-President, Bar Council, 

Malaysia

Human Rights and Election 

- A Legal Perspective

Professor Dr Abdul Aziz Bari International Islamic 

University Malaysia

Discussant

When the session was opened to the floor for questions, comments and suggestions, there 

was immediate and overwhelming response. The participation was animated but the views 

were expressed with rationality and human dignity and respect were upheld throughout the 

session.
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Dr Chiam Heng Keng, the Organizing Chair, presented the welcoming address and the 

Conference was closed by Tan Sri Dato Seri Panglima Simon Sipaun, the Deputy Chairman 

of SUHAKAM.

The objective of the Conference was to engage concerned citizens in public discourse to 

examine the electoral process so as to identify its strengths and shortcomings and to propose 

ways to improve its efficacy and to ensure free and fair election. This objective seemed to 

have been achieved as both panellists and participants raised numerous concerns, were 

critical but rational in their assessment of the conduct of the elections in Malaysia and 

proposed several recommendations for consideration. 

SOME OF THE ISSUES/CONCERNS RAISED AND SUGGESTIONS MADE

The general consensus that emerged from the Conference was that while elections 

in Malaysia had been free and had measured up to a certain level of the international 

standard, it has not been altogether fair. The followings were among the concerns expressed 

and suggestions made:

1. Respect for Fundamental Human Rights

The prevailing atmosphere at elections should be one of respect for human rights, 

especially fundamental freedoms which include freedom of expression, freedom 

of association and freedom of association, access to information and the right to 

security.

• Freedom of speech and expression by parties, candidates, voters and 

the media. Everyone has the right to express political opinions without 

interference; and to seek, receive and impart information. However, freedom 

of expression has to be accompanied by responsibility. No individuals, 

parties or candidates should use this liberty to utter false, slanderous and 

racists to incite excitement, hatred or violence or raise false expectation.

The government has the responsibility for ensuring peace and security, but 

laws, such as the Sedition Act, Official Secrets Act, Internal Security Act, the 

Police Act, the Printing Press Act and the Societies Act should not be used 

arbitrarily to restrict the freedom of expression.

• Freedom of Assembly

Oppositions claimed that they were denied permit to hold political 

ceramah and the Registrar of Societies had rejected applications for 

registration made by political parties on the ground of public order and 

national security. Issuance of permits should not be discriminatory and 

rejection should be based on evidence and not on speculation, suspicion 

or fear. Procedures for application and approval of permit should be clear 

and transparent.
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2. Access to Media

Voters should have access to information for them to make informed choice.

• Political parties do not have equal access to the media. It is difficult for 

the opposition because the majority of the mainstream media are either 

directly or indirectly controlled by the government. 

• Fair access does not confine only to allocation of broadcast time or print 

space to all parties and candidates but also to encompass fairness in 

the placement of timing of such access, i.e. prime time versus late night 

broadcast or front page versus middle page publication.

• The media should cover the election campaigns freely, without interference 

or restrictions imposed by the authorities.

• Unequal access to media indicates that the playing field is not level; 

candidates and parties are not competing on equal and impartial 

treatment.

• The Election Commission should consider a mechanism of assuring a fair 

distribution of media access to all candidates and political parties.

3. Phantom Voters

• The issue of phantom voters was brought up by speakers and participants.

• Despite several measures taken by the Election Commission, such as: (i) 

the availability of checking one’s status of registration online through the 

Commission website; (ii) registration is throughout the year at any post 

office with a computerized system; and (iii) the electoral roll is available on 

a CD-ROM which the public can purchase from the Electionl Commission, 

many were convinced that the phantom voters had not been removed 

from the electoral lists.

• The Election Commission should be empowered to check on the validation 

of one’s claimed residence and the authority to transfer an elector from 

one constituency to another due to change in address.

• The immediate expunge of the decreased name from the electoral roll will 

help to reduce the number of phantom voters.

4. Independent and Impartial Election Commission

• To effect and preserve free and fair elections, an independent and impartial 

Election Commission should be tasked to conduct and oversee elections. 

• When members of the Commission are appointed by the Prime Minister, 

the Commission is unlikely to be able to act independently. To be fully 

independent, the Election Commission should be directly accountable to 

the Parliament.

• The election administration at all levels should be professional and neutral 

in conduct; voting, counting and the tabulation process should be absent 

of fraud or manipulation.
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5. Limitations of the Election Commission

• The Election Commission claimed that it has limited powers and resources. 

It has no control over the delineation of constituencies; the authority to 

ensure all candidates have equal access to the media; the authority to 

ensure political parties have the freedom to conduct rallies; and take action 

against corrupt or illegal practices. 

• The Election Commission is in full control of certain aspects of the electoral 

process such as the nomination of candidates, polling, vote counting and 

announcement of the results.

• To be effective, the Election Commission should be given greater control 

on all aspects of the electoral process.

6. The Playing Field Is Not Level 

Besides unequal access to media and the arbitrary denial of permit to hold assembly, 

the other inequalities include:

• Short election notice which implies that the ruling party has the unfair 

advantage in preparing for election campaign. The notice has become 

increasingly shorter over the years.

• Delineating constituencies to favour the government.

• Large differences in the size of some of the constituencies imply unequal 

representation.

• There is no caretaker government to take charge when the Parliament is 

dissolved and the government of the day continues to function during this 

period.

• Claims of the government of the day using of public funds and public 

facilities during election campaigns.

• Postal balloting is less transparent than the normal ballot casting and this 

can lend itself to manipulation. 

• Malaysia may have the culture known as “clientelist control”. When a 

party is in continuous power for a long time, voters may see little prospect 

of change of government and feel that their vote is unlikely to make any 

difference to the electoral outcome. They either do not bother to vote or 

continue to vote for the government of the day.

7. The First-Past-Post System

• This system may not truly reflect the will of the people. Since the winner 

takes all, there can be a huge disparity between the percentage of votes 

received by a political party and the number of parliamentary seats they 

win. 

• This disproportion is further aggravated by the large differences in the size of 

some of the constituencies.

• A system of proportional representation or a system that combines the 

first-past-the-post system with proportional representation like the German 

model1  can probably resolve the incongruence.

1. In the German Model, the legislature consists of both Constituency MPs and MPs who are on the party list.  Each voter 

votes twice – one for his /her Constituency and another for the party of his/her choice.  Parties are then allocated additional 

seats other than their Constituency seat so that the number of seats that a party has matches the percentage of votes cast for 

the party
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8. Formal and Informal Disenfranchisement

• The use of an ethnic form of gerrymandering was said to be used to control 

electoral outcomes. 

• Another strategy adopted is the mass transfer of voters from constituencies 

where support for the government is strong, to constituencies where the 

contest is likely to be keenly fought. Although such practices are illegal they 

are extremely difficult to detect because the Election Commission registers 

voters according to the addresses on their identity cards which is under the 

jurisdiction of a government agency.

 

9. Election Reform

Besides the need for an independent and impartial Election Commission, reforms in 

other areas are deemed necessary. This includes the Judiciary.

• A large number of election petitions filed in High Court had been thrown out 

on technical grounds. Amendments to electoral laws have further curtailed 

the power of the Bench.

• The Judiciary needs to be given greater leeway to adjudicate such disputes. 

Subjecting the electoral process to greater scrutiny and oversight will result 

in everyone having greater regard for the rules and the need to refrain from 

unscrupulous tactics.

 10. Confidence in the Electoral Reform

• Concern was raised that many Malaysians have serious doubts about the 

fairness of the current electoral system. This could be one of the reasons 

why almost one in three eligible voters has yet to register.

SUHAKAM’S RECOMMENDATIONS

SUHAKAM makes the following recommendations to ensure that elections are not only free 

but also fair:

1. The Right to Vote

The will of the people shall be the basis of the authority of the government. Hence 

citizens have the right to select their representatives. For them to make informed 

choice, they have the right to access to information which includes right to hear 

the manifestoes of all parties and candidates. Access to information necessitates 

for the right to assembly.  Thus, SUHAKAM recommends the followings:

• Right of Assembly

All political parties are allowed to hold rallies and ceramah without having 

to apply for permit during the period of campaigning with the proviso 

that the assembly is peaceful and speech is not used to slander, create 

disharmony, incite hatred and compromise national security. The onus 
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is on the organizers to ensure the assembly is peaceful and the freedom 

of expression is not used to incite disharmony, hatred and violence or to 

cause moral degradation or mental harm. The organizers shall be charged 

if people’s safety (both physical and psychological) is threatened or public 

disorder occurs.

However, the police should not act on suspicion, speculation, fear or 

imagination. There must be evidence of public disorder or incitement to 

create violence. Restrictive laws as the Sedition Act, the Internal Security 

Act, the Police Act and the Official Secrets Act should be exercised 

judiciously and a balance must be struck between security and civil rights 

and freedom.

 • Access to the Media

All parties shall have equal access to the media in terms of broadcast time 

and print space as well in terms of the placement of timing and page. 

In short, access to the media should be non-discriminatory.  The media 

is to be allowed to cover the campaigns freely, without interference or 

unreasonable restrictions imposed by the authorities.

• Universal Suffrage

Persons with disabilities and indigenous people have the right to vote. 

Hence, it is recommended that polling stations be accessible to indigenous 

people in remote areas, polling stations to be disabled friendly and ballot 

papers in Braille be available to the visually handicapped. 

2. View of the People to be Truly Reflected

The candidates elected should reflect correctly the choice of the people. Hence, 

SUHAKAM recommends:

• Phantom Voters

-  The Election Commission has to devise measures to ensure those 

on the electoral roll are genuine electors. The measures that the 

Commission has taken so far are good but they are inadequate to 

expunge all phantom voters.

- The government shall consider amending all relevant laws to 

empower the Election Commission to check on the validation of 

one’s claimed residence and the authority to transfer an elector 

from one constituency to another due to change in address.

- There shall be better co-ordination between the Registration 

Department and the Election Commission so that deceased 

electors are expunged from the electoral roll as soon as the death 

certificate is issued.
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2. Automatic Registration

• All eligible voters shall be automatically registered upon attaining the age 

of 21.

Delineation of Constituencies

• Constituency delineation designed to dilute or increase the votes of a 

particular candidate or party is unacceptable in the light of international 

norm of equality of suffrage. In this respect, SUHAKAM urges that the 

principle of democracy enunciated in the Federal Constitution and Article 

21 of the Universal Declaration of Human Rights be respected and given 

due consideration in delineating the constituencies.

• The use of an ethnic form of gerrymandering to control electoral outcomes 

should be discontinued.

Longer Campaign Period 

• The campaign period for general elections shall be longer as was in the 

1959, 1964 and 1969 elections so that all views are equally represented and 

for voters to hear the views of all parties.

3. Equality to be Exercised during Elections

 For the election to be truly fair, equality should be exercised at all times during the 

election. Hence SUHAKAM recommends:

• Administration of Election-related Laws

Election-related laws should be implemented and enforced non-selectively 

to ensure that every candidate has an equal chance of winning.

 

• Caretaker Government

It is recommended that when Parliament is dissolved, a caretaker 

government takes charge to ensure impartiality. This measure is necessary 

to ensure public facilities and funds are not used for campaigning.

4.  Independent and Impartial Election Commission

Free and fair elections require an Election Commission which is independent and 

impartial. In this regard, SUHAKAM recommends that the Election Commission 

be directly accountable to Parliament rather than to the Executive to ensure its 

independence.

5.  Redress

The Court should be given greater leeway to adjudicate electoral disputes. 

Subjecting the electoral process to greater scrutiny and oversight will result 

in everyone having greater regard for the rules and the need to refrain from 

unscrupulous tactics.



C
o

n
fe

re
n

ce
 P

ro
ce

e
d

in
g

13

6.  Candidates Should Act Responsibly  

As aspirants wanting to represent electors and lead the nation, candidates should 

act responsibly.  Hence,

• SUHAKAM suggests that at all rallies and during any campaign activities, 

candidates refrain from slandering, making false allegations and using their 

freedom of speech to incite hatred, racial and religious tensions.

• SUHAKAM recommends that those who resort to undemocratic means 

to win elections as well as those who are responsible for violations of the 

law be made accountable in a timely manner and not after five years. 

Undemocratic means include vote buying that ranges from outright gifts 

(cash handouts, grants to private schools, allowances ostensibly to cover 

expenses of party supporters and as compensation in lieu of wages), 

and various non-cash inducements such as speeding up administrative 

processes (e.g. the issuing of ownership titles to house owners).

CONCLUSION

Citizens of Malaysia have the right to select their representatives to form the government. 

To ensure the government truly reflects the will of the people, elections have to be free and 

fair. The general consensus of the participants of the Conference was that while elections 

in Malaysia had been free and had measured up to a certain level of the international 

standard, they had fallen short on the scale of fairness. There is a need to reform the electoral 

process to enhance the public’s confidence in the election system. 

The will of the people shall be the basis of the authority of the government”2. Based on this 

mandate, citizens should take their right to vote seriously and responsibly, and candidates 

and their parties should also be responsible in their actions.  

It is not just during elections that elected members and candidates are seen, heard 

and judged. As Tunku Abdul Aziz Ibrahim said at the Conference when he quoted a 

Commonwealth Election Commission representative: “Mr. Prime Minister, democracy is not 

just about elections, but what happens between the elections.”

  2. Article 21 of the Universal Declaration of Human Rights


